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Staff Report 

 ITEM NO. 4-4 
To: Lemoore City Council  

From: Brooke Austin, Housing Specialist  

Date: January 14, 2015 Meeting Date: January 20, 2015 

Subject: Fee Deferral for Cinnamon Villas Phase II 

 
Discussion: 
 
Staff has been approached by Lemoore Pacific Associates III, LLC regarding 
development of Phase II of the Cinnamon Villas Project.  Phase II will consist of 28 units 
located on the on the east side of Follett Street south of Cinnamon Drive.  The first 
phase was completed in 2012 and has been proven to be a successful and thriving 
affordable senior housing complex.   
 
The second phase will also be affordable housing for seniors.  In order to accomplish its 
development, Pacific West Communities anticipates applying for Low-Income Housing 
Tax Credits (LIHTC).  The LIHTC process is very competitive and local funding 
commitments are typically needed for an application to be successful.  Therefore, the 
developer has requested that the City enter into a Fee Deferral Agreement for the City’s 
impact fees.   
 
The total impact fees for the project are $268,368.96.  The developer will pay 
approximately $38,000 in school and county overlay fees.  They are requesting to defer 
the City’s portion of fees in the amount of $230,200.   The Agreement defers payment 
until the fifteenth anniversary of the project’s placed-in-service date.  Interest will accrue 
at a rate of three percent (3%) per annum.  Annual payments of at least $3,000 will be 
received.  At the end of the loan term, the full repayment of principal and interest is 
required.  The Public Works/Planning Director has indicated that deferring these fees 
will not negatively impact any projects or services. 
 
Budget Impact: 
 
Impact fees of $230,200 will be deferred until 15 years after the project’s placed-in-
service date.  
 
Recommendation: 
 
That the City Council, by motion, approve the Fee Deferral Agreement in the amount of 
$230,200 and authorize the City Manager to execute the Agreement and related 
documents. 
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FEE DEFERRAL AGREEMENT 

 THIS FEE DEFERRAL AGREEMENT is entered into as of ____________, 2015 by 
and between the City of Lemoore (“City”) and Lemoore Pacific Associates III, a California 
Limited Partnership (“Developer”) with reference to the following: 

RECITALS 

A. Developer intends to construct a 28-unit affordable housing project for senior citizens to 
be located at the southeast corner of Cinnamon Drive and Follett Street in the City of Lemoore, 
California and known as Cinnamon Villas, Phase II (“Project”). 

B. City’s impact fees for the Project are estimated to be $230,200 (the “City Impact Fees”), 
which City has agreed to defer pursuant to the terms of this Agreement. 

NOW THEREFORE, in consideration of the promises and covenants set forth 
hereinbelow and for good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the parties hereby agree as follows: 

AGREEMENT 

1. Fee Deferral. The estimated City Impact Fees for the Project shall be $230,200. So long 
as the Project receives financing commitments from other sources, which are sufficient to permit 
Developer to construct the Project, all City Impact Fees will be deferred.  Pursuant to such 
deferral, all City Impact Fees will accrue interest at a rate of three percent (3%) per annum and 
be paid by Developer pursuant to the Note. 

2. Payment.  The payment terms for the City Impact Fees shall be as set forth in that certain 
Promissory Note dated as of even date herewith made by Developer in favor of City (“Note”).  
To the extent of any conflict between the terms of this Agreement and the Note, the Note shall 
prevail. 

3.  Execution in Counterparts.  This Agreement may be executed in any number of 
counterparts, each of which when so executed and delivered shall be deemed to be an original 
and all of which taken together shall constitute but one and the same instrument.  Delivery of an 
executed counterpart of a signature page by facsimile or PDF transmission shall be as effective 
as delivery of a manually executed counterpart. 

4. Governing Law.  This Agreement will be construed and enforced in accordance with, and 
the rights of the parties shall be governed by, the laws of the State of California, without regard 
to conflicts of laws principles that would require the application of the law of another 
jurisdiction, such that to the extent that the provisions of this Agreement are contrary to 
California law or decision of a court of proper jurisdiction in California, such law or court 
decision shall govern. 

5. Indemnification.  Developer shall indemnify and hold harmless City from and against any 
and all third party claims, actions, lawsuits, or other causes of action which challenges the 
validity of this Agreement (collectively, the “Claims”).  The foregoing indemnity shall include 
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without limitation all reasonable attorney fees and other costs and expenses incurred by City to 
defend such Claims.   

6. Notices.  All notices given pursuant to this Agreement and the Note shall be sent by 
personal delivery, express or courier service, electronic means of transmitting written material 
(so long as an original is simultaneously transmitted by the United States Postal Service or 
express or courier service) or United States Postal Service.  Notices shall be deemed to be 
delivered the earlier of: (a) the first (1st) business day after deposited for delivery with FedEx, 
UPS, or other reputable delivery company if sent for same day or next day delivery; or (b) three 
(3) business days after the date deposited with the United States Postal Service if sent certified 
mail, return receipt requested addressed to each party at the following address (or at such other 
address as such party may request in writing: 

If to City:  City of Lemoore 
   119 Fox Street 
   Lemoore, CA  93245 
   Attn:  City Manager 
   
If to Developer:  Lemoore Pacific Associates III 
   430 E. State Street, Suite 100 
   Eagle, ID  83616 

Attn:  Caleb Roope 
 
And to Investor: (Tax Credit Limited Partner) 
   Address 
   City State Zip 
   Attn: TBD 
 
Investor may, but shall not be obligated to, cure defaults hereunder and under the Note in the 
same manner as Developer. 

7. Successors and Assigns.  The provisions of this Agreement will be binding upon and 
inure to the benefit of the parties hereto and their respective successors and assigns. 
Notwithstanding the foregoing, Developer may not assign its rights and benefits hereunder 
without the prior written consent of the City. 

8. Amendment.  This Agreement may only be amended, modified, superseded or canceled 
and any of the terms, covenants, representations, warranties or conditions hereof may be waived 
only by an instrument in writing signed by each of the parties hereto. 

9. This Agreement and the Note will be subject and subordinate to any Deeds of Trust, 
Assignment of Leases and Rents, Security Agreement and Fixture Filing (as amended from time 
to time, “Senior Deed of Trust”) executed by Trustor in favor of 
_______________________(“Senior Lender”) and securing  promissory notes executed by 
Trustor in favor of Senior Lender in the aggregate face principal amount of $____________ 
(collectively, as amended from time to time, the “Senior Note”).  Notwithstanding anything to 
the contrary set forth herein, Beneficiary agrees that neither Senior Lender, any successor to 
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Senior Lender under the Senior Deed of Trust, nor any successor to Senior Lender as owner of 
the Property following any foreclosure or acceptance of a deed in lieu of foreclosure of the 
Senior Deed of Trust (collectively, the “Senior Lender Parties”; each a “Senior Lender Party”) 
shall have any obligation to pay any City Impact Fees deferred and/or waived pursuant to this 
Agreement (and no utility connection, approval, consent, concession or other entitlement issued 
or granted for the benefit of the Property under or in connection with this Agreement shall be 
revoked, invalidated, withdrawn or terminated as the result of any foreclosure or acceptance of a 
deed in lieu of foreclosure by any Senior Lender Party or the failure of any Senior Lender Party 
to pay any City Impact Fees deferred and/or waived pursuant to this Agreement).  Senior Lender 
is a third party beneficiary to this paragraph and this agreement may not be modified without 
Senior Lender’s express written consent.    

 

[Signature page follows] 
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IN WITNESS WHEREOF, the undersigned have executed, or have caused to be executed, this 
Agreement as of the date first written above 

      CITY: 

      City of Lemoore 

By:       
Name:       
Its:        

 
 
 DEVELOPER: 
 

Lemoore Pacific Associates III, a California 
Limited Partnership 

By:  Kings County Management and Development 
Corporation, its managing general partner 

 
By:      
Name:      
Its:       
      

By: TPC Holdings V, LLC, its administrative 
general partner 

 
 

By:       
Name: Caleb Roope                             
Its:  Manager    
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PROMISSORY NOTE 
 
 
$230,200           _________, 2015 

Lemoore, California 
 
 

Pursuant to that certain Fee Deferral Agreement (the “Fee Deferral Agreement”) 
dated as of even date herewith made by Lemoore Pacific Associates III, A California 
Limited Partnership ("Maker") in favor of the City of Lemoore("Holder"), Maker hereby 
promises to pay Holder the sum of Two Hundred Thirty Thousand Two Hundred Dollars 
($230,200) on the terms set forth herein below. 
 

Section 1. Purpose.  Pursuant to the Fee Deferral Agreement, Holder agreed 
to defer payment of $230,200 in City impact fees for that certain 28-unit affordable 
apartment complex known as Cinnamon Villas II (the "Project") being developed by 
Maker on certain real property in the City of Lemoore, California (the "Property"). 
 

Section 2. Interest.  The outstanding principal balance of this Note shall bear 
simple interest at the rate of three percent (3%) per annum from the date of this Note 
until this Note is paid in full. 
 

Section 3. Term and Repayment Requirements.  The term of this Note (the 
"Term") shall commence with the date of this Note and shall expire upon the fifteenth 
anniversary of the Project’s placed-in-service date as defined by the permanent 
certificate of occupancy date for all buildings in the Project (the “Maturity Date”).  The 
repayment of this Note shall be nonrecourse to Maker and its partners. 
 

Section 4. Repayment.  This Note shall be repaid as follows: 
 

a.  Annual Payments.  Until the original principal amount of this Note and 
interest accrued thereon is repaid in full, Maker shall make annual payments to Holder 
of $3,000 (“Primary Payment”) plus a sum equal to the amount of Residual Receipts 
(“Additional Payment”) to which Holder is entitled in accordance with Exhibit A-5 of 
Maker’s Limited Partnership Agreement (the “Cash Flow Waterfall”), a copy of which is 
attached hereto as Schedule 1.  All annual payments shall be made in arrears no later 
than May 1st of each year with respect to the previous calendar year, and shall be 
accompanied by the Maker’s report of Residual Receipts.  Payments made hereunder 
shall be credited first against accrued interest and then against outstanding principal.  
Notwithstanding anything herein to the contrary, Maker’s obligation to make any 
payments hereunder shall be only to the extent of Residual Receipts from the calendar 
year preceding such payment such that to the extent any payment required hereunder 
exceeds the amount of such Residual Receipts, any amounts that cannot be paid from 
Residual Receipts shall accrue and paid from future year(s) Residual Receipts until 
paid.  Maker shall provide the Holder with any documentation reasonably requested by 
the Holder to substantiate the determination of Residual Receipts. 
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b.  Prepayments.  Maker shall have the right to make full or partial 
prepayments under this Note without premium or penalty. Any prepayments shall be 
applied to reduce the principal balance of the Note.    
 

c.  Definitions.  The following definitions shall apply for purposes of this 
Section 4: 
 
   (i)     “Residual Receipts” means, for a particular calendar year, the 
sum of Gross Revenue less Annual Operating Expenses, less Senior Debt Service (and 
less the Primary Payment solely for purposes of determining the Additional Payment).    
 
   (ii)     “Annual Operating Expenses” with respect to a particular 
calendar year shall mean the following costs actually incurred for operation and 
maintenance of the Project including without limitation:  property and other taxes and 
assessments imposed on the Project; premiums for property damage and liability 
insurance; utility services not paid for directly by tenants, including but not limited to 
water, sewer, trash collection, gas and electricity; maintenance and repair including but 
not limited to pest control, landscaping and grounds maintenance, painting and 
decorating, cleaning, common systems repairs, general repairs, janitorial, supplies, and 
others; any annual license or certificate of occupancy fees required for operation of the 
Project; general administrative expenses including but not limited to advertising and 
marketing, security services and systems, and professional fees for legal, audit and 
accounting; asset management fees; partnership management fees; deferred 
development fees; property management fees and reimbursements including on-site 
manager expenses pursuant to a management contract; and cash deposited into a 
reserve for capital replacements of Project improvements and an operating reserve, all 
to the extent consistent with the Cash Flow Waterfall.  “Annual Operating Expenses” 
shall not include the following:  depreciation, amortization, depletion or other non-cash 
expenses or any amount expended from a reserve account.  Notwithstanding the 
foregoing, when determining Residual Receipts for purposes of the Primary Payment, 
the deferred developer fee asset management fees and partnership management fees 
shall not be accounted for in calculating Annual Operating Expenses. 
 

(iii) “Gross Revenue” with respect to a particular calendar year 
shall mean all revenue, income, receipts and other consideration actually received from 
operation and leasing of the Project.  “Gross Revenue” shall include, but not be limited 
to:  all rents, fees and charges paid by tenants;  Section 8 payments, MHSA operating 
subsidies or other rental or operating subsidy payments received for the dwelling units; 
deposits forfeited by tenants; all cancellation fees, price index adjustments and any 
other rental adjustments to leases or rental agreements;  proceeds from vending and 
laundry room machines; the proceeds of business interruption or similar insurance; the 
proceeds of casualty insurance to the extent not utilized to repair or rebuild the Project; 
and condemnation awards for a taking of part or all of the Project for a temporary 
period.  “Gross Revenue” shall not include tenants’ security deposits, releases from 
reserves, loan proceeds, capital contributions, or similar advances. 
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(iv)  “Senior Debt Service” means all required payments due or 
owing under any construction or permanent loan. 
 

Section 5.     Acceleration.   All obligations evidenced by this Note, irrespective of 
the maturity dates expressed herein, at the option of Holder thereof and without demand 
or notice, shall immediately become due and payable, if at any time during the Term of 
this Note, Maker fails to make any payment as required hereunder and such failure 
continues for ten (10) days following written notice thereof to Maker from Holder, subject 
to the notice and cure rights set forth in the Fee Deferral Agreement. 
 

Section 6. Attorney's Fees.  Maker agrees to pay all costs of collection when 
incurred, including without limitation, reasonable attorney's fees and expenses (whether 
or not suit is filed hereon) and court costs.  Such costs shall be added to the balance of 
principal then due. 
 

Section 7. Holder's Rights.  Failure of Holder to assert any right under this 
Note shall not be deemed a waiver of such right. 
 

Section 8. Prepayment.  This Note may be prepaid at any time without 
premium or penalty, provided all interest due on the principal being prepaid will be due 
at time of prepayment.  
 

Section 9. California Law.  This Note and the legality, validity and performance 
of the terms hereof shall be governed by, enforced, determined, and construed in 
accordance with the laws of the State of California. 
 

Section 10. Waivers.  Maker waives presentment, demand for payment, notice 
of dishonor, notice of protest, protest, and all other notices or demands in connection 
with the delivery, acceptance, performance, default, endorsement, or guaranty of this 
Note, and to the extent authorized by law, any and all homestead or other exemption 
rights which would apply to the debt evidenced by this Note. 
 

Section 11. Binding Obligation.  This Note shall be binding upon Maker and 
Maker's heirs, legal representatives, successors, and assigns. 
 

Section 12. Amendment or Modification.  The terms of this Note may only be 
amended or modified by a written agreement executed by Maker and Holder. 
 

Section 13.   Nonrecourse. Maker’s obligations pursuant to this Note shall be 
nonrecourse to Maker and its partners. 

 
Section 14. Notices.  All notices given under this Note shall be made in writing 

and shall be deemed received when delivered in accordance with the Fee Deferral 
Agreement. 
 
[REMAINDER OF PAGE INTENTIONALLY BLANK] 
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IN WITNESS WHEREOF, Maker has executed this Note as of the date first 
written hereinabove. 
 

Lemoore Pacific Associates III, a California Limited 
Partnership 

       
By: Kings County Management and Development 

Corporation, its managing general partner 
 

By:       
Name:       
Its:       

 
By: TPC Holdings III, LLC, its administrative general 

partner 
 
     By:       

Name:  Caleb Roope    
Its:  Manager    
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Schedule 1 

Exhibit A-5 
 

Cash Flow Payment Priorities 

Subject to the provisions of Section _____, payment of fees and other expenses 
contingent on Cash Flow and distributions to Partners from Cash Flow shall be made in the 
following order of priority: 

First, to pay the Primary Payment on the Third Loan in an amount up to $3,000 annually. 

Second, to pay the Asset Management Fee (to the extent not otherwise paid from the 
Asset Management Fee Reserve, if any). 

Third, to pay any outstanding and unpaid Credit Deficiencies and Tax Equivalency 
Payments then due including amounts owed due to a Change in Law, together with interest 
thereon, if any. 

Fourth, as directed by the Limited Partner to pay any Default Cash Flow Priority 
(pursuant to Section 5.15(b)) then due, if any. 

Fifth, first to fund amounts payable to the Partnership Replacement Reserve pursuant to 
Exhibit ____ and thereafter to replenish the Operating Reserve pursuant to Exhibit ____, if 
applicable. 

Sixth, to the Limited Partner to repay any loans or other advances made by the Limited 
Partner. 

Seventh, to the Managing General Partner an annual MGP Asset Management Fee of 
$2,800, payable pursuant to the MGP Asset Management Fee Agreement attached hereto as 
Exhibit ___. 

Eighth, to pay unpaid Development Fee.  

Ninth, (i) 75% of remaining Cash Flow to the Administrative General Partner to pay the 
Partnership Management Fee, payable pursuant to the Partnership Management Agreement, 
attached hereto as Exhibit ____ and (ii) __% of remaining Cash Flow to pay applicable principal 
and interest on the Second and Third Mortgage Loans on a prorata basis (Second Loan—____%; 
Third Loan—_____%). 

Tenth, to the Administrative General Partner to repay any Development Advance, 
Operating Deficit Advance, Credit Adjuster Payment or Development Fee Advance then payable 
or other loans made by the General Partner hereunder. 

Eleventh, the balance to the General Partner and the Limited Partner in accordance with 
their Percentage Interests. 
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To the extent that insufficient Cash Flow is available to pay any of the amounts set forth 
herein, such amount shall accrue and be payable in the future when there is available Cash Flow, 
after prior payment of all higher priority payments from Cash Flow, as set forth above 






